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[Allaged Breach of Logeing Sale Comtract]. B-185199. April I,

Dscision re: Geae Peters; by Rolert F. Keller, Deputy
Comptrolier Generau..

Issue Area: Pederal Procarement of Goods and Services (1900).

Contact: Office of the Geraoral Counsel: Procurement Law I,

Budget Punction: Genetral Governmsnt: Other General Goternment
(806) .

Organization Corcerned: Porest SQ:vico.

Authority: B-156271 (1965). B-162922 (1972). B~1685¢4 (1978).
8-175895 (1974). B=-179243 (1975). B-184647 (1977) . Forest
Service Nanual 2R51.83 (Amend. 93). 36 C.FP.R. 221.16(2). 36
C.FP.K. 221.7(e). 43 Conp. Gen. 217. Q3 Comp. Gen. 221. W9
Comp. Gen. 530, 533. 49 Comp. Gen. 761. 5% Ccmp. Gen. 527,
528. 55 Conp. Gen. 60. 55 Co.p. Gan. 68. 16 0.%.C. &7€.

contractor contended that sodification of timber sals
contract to change logging method znd raise stumpage xates was
mpauthorized, improper, and constitutad a breach of contract and
that he shoulé be refunded iccreased price paid under the
godification. The claic vas unsupported by the evidercs, aand, '
consequently, was denied. (Author/DJH)
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FILE:  B-1851%9 DATE: April 1, 1977

MATTER OF: Gene Peters

DIGESBT:

1. rodification of timbar sale contract permitting logging method
changes requested by contractor from helicopter logging Lo
“high lead slack line" and tractor logging and increasing

" .stumpage and acreuge rates is allowed under contract which pro-

vided for wodifications, with appropriate compensating adjust-
ments, tn provide for contractual provis.ons then in general

use by Forest Servica, such as provisions for these alternate
logging methods, in view of sale's advertisement on basis of
expensive helicopter logging. :

2. Forest Service action of modifying contract co change logging
methods and raise stumpage rates is not inconsistent with Forest
Service Manuel. In any case, manual is merely ernresaion of
Forest Sexvice policy, of which failure to adhere does not render

action invalid.

3. Contractor's allegation that modification of Torcst Service timber
sale contract allowing use of contractor's rejuested alternate
logging methods instead of helicopter logging and increasing stumpage
rates was signed by conrractor because of coercion and duress is not
supported, where first indication of protest in record was almost
month after modification's execution, contractor could have continued
helicopter logging instead of signing sgreement, and there is no
indication that Forest Service wrongfully threatened contractor with
action it had no legal right to take,

4. Contractor has alleged that modification agreement to Forest Service
timber sale contrac. permitting change from helicopter logging to
contractor requested alterrate logzing methods and increasing stumpage
rates licked consideration since Forest Service could have allewed
change without increasing rates. However, contractor received con-
sideration of being relieved of more risky and costly logging method
and being allowed to use equipment he apparently was more familiar
with and had more control over.
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5. Contract modification to Forast Service timber sale zontract
permitting change from helicopter logging to contraccor requested
alternate logging meathods and increasging - tumpoje rates is not
uvnconscionacvle under Uniform Commercial Cnde Section 2-312, as con~-
tended by contractor, where contractor is experienced logger,
record indicates that Porc¢st Service apprised contractor of scope
and neture of modification over wonth prior to its execution and
wmodification was lawrful and not one-sided.

6. Modification of Forest Service timber sale contract was permitted
" under terms of contract. In any case, in absence of coei:zion,

duress or unconscionability, contractor's sizning of modification
agreement and continuing countract performauce in accordance with
modification, without indication of protest and with apparent
knowladge of modification's scope, constituted "election" or
waiver of contractor's "right" to now assert that modification was
‘beyond scope of contracting nfficer's suthority and thus constituted
breach of contract.

7. Modification of rate structure of timber sale contract is in viola-
tiou of 36 C.F.R. § 221.16(a) (1976), which prohibits retroactive
rate coniifications, because modification pertains to contract un-
executed portions as well as executed portions. However, con-
tractor, who signed modification agreement and performed contract
in accordance therewith, cannot now assert violation to excuse

himgelf from agreement,

Mr. Gene Peters claims $133,432.07 for an alleged breach of a
logging sale contract: by the Forest Service, United States Depar*ment
of Agriculture. The contract, Skyo Line Timber Sale Contract No. 02425-4,
was awarded after crmpetition to the claimant on February 20, 1975, as
part of a salvage program to control a bark beetle epidemic in the
Randle and Packwood Diatrict of the Gifford Pinchot National Forest ia
Washington State. The contract provided for termination on or before
June 30, 1975. To ensure timely performance, the Forest Service required
the claimant to post s $250,000 performance bgud.

The Skyo Line Timbeir Sale consisted of 10 separate cutting units.
The contract awarded under the sale provided for helicoptaer logging in ;
units 4 through 10 of the sale area. Helicopter logging was specified i
to protect against environmental damage, i.e., 'to protect soil L .
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[and] watershed # # 4. " Thg Foreat Service chose not to seek to
negotiate road eassments over private land that would have allowed
the use of an existing road system which provided access to portions
of units S, 6, and 10 becauss of time and possible cost constraints;
rather, to expedite matters, helicopter logging was specified for
those sals units which otherwise were inacceasible.

On March 31, 1975, the claimant obtained, at his expense, an
sasement over the private land enabling hix to use the road system
for access to portiona of unite 5, 6, and 10. As a result, Mr, Peters
could vse a "high lead slack iine" system uf logging on portions of
units 5 and 6 and tractor logging on unit 10. These logging methods
would accomplish essentially the same eavironmental protection purposes
as helicopter logging.

In sarly March 1975, the claimant advised the Forest Service of
his impending successful acquisition of the easement, On March 11,
1975, he asked for permission to use the aboveé-specified alternative
nethodl of logging in units 5, 6 and 10. At that time, the Forest
Service advised Mr. Peters that the change in logging methods was
peranigeible, but it would only be authorized if the claimant agreed
to execute a formal contract modification with increased stumpage and
per acre rates to offget tl:r substantial cost savings resulting from
the change. The Forest Service states that it also required the price
adjustment to protect the interests of the other bidders and to
preserve the integrity of the competitive bid process. Discussions
between the claimant and the Forest Service stretched into April as
Mr. Peters continued work on other units.

on April 24, 1975, the claimant and the Forest Service executed
an Ayreement to Modify the Contract, Form 2400-9, effective February 20,
1975, under which the Forest Service agreed to allow the use of the
alternate logging methods in units 5, 6 and 10, and the claimant
agreed tc a stumpage rate increase from $38 per WMBF (1000 board
feet)~-his bid price-~to the redetermined rate cf $49.18 per MBF and
& per acre rate increase from $0,57 per acre to $11.62 per acre.
Thereafter, the claimant completed all obligations of performance
under the contract,

The claim in question here is basid upon Mr. Peter's assertion that
the modification was unauthorized, improper and constituted a breach of
contract, and that,consequently, any increased price paid by him under
the modification ahould be refunded.
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Mr. Peters asserts that the change in logging method could hn§c
been accomplished by interpreting and applying the original contract
provisions. In this regard, Mr, Peters' counsel states:

"The Forect Service also contends that the contract
modification is one both authrrized and conteaplated by
B8.32 of the contract * # #, 1lere has baen no change in
physical coaditions in the sale ares or included timdber.
The only change that occurred was Mr. Peters' obtaining
legal permission from private parties to use portion- of
an existiiig road aystem,

'"B8.32 is not applicable since no changes occurred * & #. "
Mr, Peters' couns=l also gtates: :

"What the Forest Service did was change the rate
provigions of * * * the contract ®* # # directly
contrary to law, regulation and policy."

The pertinent provisions of the contract vegarding contract
sodification inelude the following:

"B8.3 Con“ract Modification. The conditions of
this sale are completely set furth in this contract.
This contract can be modified only by written agree-
ment of the parties, except as provided under B8.31.

"By agreement and with compengating adjuatments
where appropriate, this contract shall be modified to
provide for (a) the exercise of any authority hereafter
granted by law or Regulation of the Secretary of Agricul-
ture if such autliority ig then generslly being applied
to Forest Service timber sale contracta and (b) any
other contractual provision then in general use by
Forect Service.

"Contract modifications, redetermination of rates,
and termination shall be in writing and may be made
on behalf of Forest Service only by the Forest Service
officer signing this contract, his successor or superioer

officer.

% * * * *

"B8.32 Changed Conditions., When it is agreed that
the completion of certain work or other requirements

—6-
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hareunder would no longer sarve the purpose intended
because of substential change in the physical con-
ditions of Sale Area or Included Timber since the date
of the contract, said requirements shall b waived in
'r:l.t:ln(. k& A i

While Mr. Peters acgues that clause B8,32 of the contract is
inapposite to the factd present in this case, we need not address
the question of its applicability here, notwithstanding its citution
by the Forest Service, because the Forest Service acted properly within
the scope of clause B8.3 and applicable provisions of 36 C.F.R. Parc
221, et seq. (1976).

There are only four circumastancas, outlined in 36 C.F.R, § 221.7(e"
(1976), where the rates of a timber contract may be adjusted without
modification of the contract. BRoth the Forest Service and Mr. Peters
agree that none of these four circumstancea are present here, Accord-
ingly, the rates under the original contract could not have been
properly adjusted (upwards nr downwards) without a formal modification
of the original contract.

Clause Bf.3 provides that modification of the contract is permitted
only 1if both parties agree to the written modificatinon. (The question
as to whether Mr, Peters actually agreed to the modification ia discussed
below.) Further, clause B8.3 allows the contract tc be modified, with
compeneating adjustments where appropriate, to provide for contrantual
provisions then in general use by the Foreat Service, Sce Star Valley
Lumber Company, B-168544, March 22, 1974, 74-1 CPD 140; Arden Tree
Farms, B-184647, 3eptember 24, 1975, 75-2 CPD 182. The Foregt Service

statcs!

"Provisions for slack line or other cable
type yarding are in general use by the Forest
Sexvice in western Washington. Therefore, a
change from helicopter to slack line yarding -
cnuld be made under B8,3 % ® 2V

We agree with thls Forest Service interpretation of clause BS.3.

am
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Mr. Peters' counsel has asserted that this intarpretation
of clause B8.3 is not valid because of Forest Service Manual
§ 2451.83 (Amend 93, Dec. 1375), which stalies in pertinent part:

“"This section giva[s) authority for contract
modification upon vate redetermination, because

of changed condition, to retognize applicalle

new laws and regulations and for catastrophe, # & &'

It is contended that this FSM provision shows that a medification
can only be required under clause B8.3 where there is & scheduled

or required rate redetermination, However, we believe the referenced
FSM interpretation of clause B8.3~-an interpretatinn ~thich we do not
believe wag intended to be exclusive~~still recognizes the propriety
of ¢he interpretation given clause I8.3 here. The Forest Service
found the rates } . .o be redetermined because of & "changed coudi-
tion" regarding access to sn otherwise inacceseible portion of the
gale area. This "changed condition" could allow for logging methods
other than the helicopter logging provided for in the contract,
which would be in accordance with contractual provisions then in
general use by the Foreat Service.

16 U.S.C.§476 (1970) requires that timber be offeraed for sale
at not less than the "appraisad" value--which includes considezation
of estimated operating costs of the purchaser. ' See 3¢ C.F.R, § 221.7
(1976). The record indicates that the "appraised" value reflected
that the more expensive helicopter logging method was contemplated,
and the gale was advertised on thiz basis. In this connection, the
Forest Service states in an August 11, 1976, letter:

'* & *# Whether a compensating adjustment
in price is justified or appropriate depands
upon the specific conditions and terms of the
contract. 1f the contract states a restriction
of some kind, an equivalent action in compliance
may be acceptable, if it is clearly not
disadvantageous, although compensating price
adjustment may be appropriate, On the Packwood
District of the Gifford Pinchot National Forest,
requirements to log with helfcopters strongly

o
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tend to reduce the prices advertised and
the prices bid for timbar. Thia can easily
bea sesn by comparing prices of Packwood
District sales made during 1975, the ysar
in which the 8kyo Sale was made. Douglas-
fir is the major spaciea or the Skyo Sale,
Yor all sales with more then 1 million
board faat of that species made on the
District in 19735, the average bid for
helicopter sales, including the Skyo Line
Sale, was $21.28 per M board feet. The
average bid for the same apecies for non-
helicopter sales was $178.90 per M, or 741
percent more! The amount bid above the
adverticed was $66.16 rer M, or more than
four times the $15,17 average for helicopter
Bales, .

YA Forest Service official would be
considered derelict in his duties if he
ignored this relationship, and the need
for compensating adjustments, as specified
in B8.3 of the contract.,"

In addition, the Forest Service has asserted:

“'Other bidders who were outbid by the
purchaser could argue with justification
that had they known we would permit such a
modification, they would have been able to
bid higher, too. Perhaps they could have
bid even higher than the modified rates,
since the risks of helicopter logging can
be considered to be a deterrent by some
potential bidders."”

Although other bidders may alsoc have known of the possible easemaent
to porticns of units 5, 6 and 10, the sale specifically provided for
helicopter logging in these units, unless otherwise agreed to by the
Forest Service,

ar
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Moreover, although paragraph C.42f of the contract indicates
that changes i{n logging methods may ve authorized without modifying
the contraic, it is clearly discrationary with the Forest Service
whether to ygrant a contractor's request regarding an altsrnate
logging method. That is, under appropriats circumstances, as here,
we believe the Forest Service could decline to allow the use of an
alternate logging method unless additional consideration is paid to
the Government.

Mr. Peters also agserts that the Forest Service acted contrary
to various previsions of the FSM by requiring the modification, in
that the logging method change should have been allowed without
rcising the gtumpage and acresge rates. However, we believe the Forest
Service actions in requiring a modification in this cas¢ were not
inconsistent with any of the FSM proviamions cited by Mr, Peters or
his counsel, In any case, the Forest Service Manual is merely an
expression of Forest Service poliey, "which does not rise to the status
of a regulation." Hi-Ridge Lumber Company v. United States, 443 F.2d
452, 455 (9th cir. 1971), The failure of an agency to adhere to a
departmental policy does not render an action by that agency invalid.
43 Comp. Gen, 217, 221 (1963); PRC Computer Center, Inc., 55 id. 60,
68 (1975), 75~2 CPD 35.

In the circumstances, the Forust Ss: rice contracting officer did,
in our view, act lawfully, as discussed above, and within the scope
of his authority in requiring a modification of the contract rates
commensurate with the changed method of operation.

Mr. Peters' counsel also alleges that the Forest Service extracted
the increased stumpage rates through coercion and duress. In this
regard, in his letter dated May 21, 1975, to the Disatrict Ranger,
Packwood Ranger Digtrict, the claimant stated:

Y& % *1 advised your Timber Staff that I would sign the
modification, however, only due to the fact that I was
advised if I did not sign the contract, the Forest
Sarvice would suspend my logging operations. As I said,
I would sign, but only under protest. Furthermore, that
I would pursue the matter to determine if proper
procedures had been followed. * * &

In a letter dated October 18, 1976, Mr, Peters' counsel further
stated:
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"The ccercion arose out of the Yorest Service
refuging to lat Petars coatinue to operate
until he signed the formal modification agree-
mant. * & &Y

In susmary, as stated in counsel's letter of June 3, 1976, it is
claimed that Mr, Peters "did not consent to the modification, since
it was extracted s a result of cocrcion by the Forest Service * # *. "

The Forest Service vigorously denies that Mr. Peters was coerced
into signing the modification. By letter dated June 20, 1975, the
Forest Superviscr at Giffoird Finchot National Forest stated:

“The District kept the purchaser informed verbally
all the way through thes 2racess of redetermining
rates for the modification, # * # In fact, the
Purchaser was pevsonally handed by District personnel
a penciled rough-draft copy of the re-—appraisal

in eariy Marech, well enough in advance to ascertain
the costs and requirements involved, and on wnich

to base hig decigpion.

* * ® * *

"The contacts with Forest Service emplcyees and the

ensuing discussions were sufficiently timely to pro-
vide the Purchaser with full opportunity to digrees

and prepare his decisions."

By letter dated December 11, 1975, the Director of Timber Management
stated:

"k % # Mr. Peters requested the yarding system changed.
The Agreemant to Modify the Contract, Porm 2400-9, was
preparer and sent to Mr, Peters on April 22, 1975, He
signad it and returned it to the Forest Service., * * %
The first evidence of Mr. Peters' protest to the in-
creased stumpage rate in the modification is in his

letter of May 21, 1975,

*® * L] * ]

"Since modification of the contract has been signed and
*he stumpage rates increased without evidence of protest,
we do not believe Mr. Peters wae coerced into signiug the

modification.” '

Again bv letter dated August 11, 1976, Chief of the Forest Service
commented: '

wr
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"Thera is no evidonce of 'cosrcion' whatever, to
support nllcgationl incroduced by tha claimant.

There was 0o action by the Forest Service to

prevent the purchaser from logging Units 5, 6,

and 10 b'r helicopter, as called for by the Sile

Area Map and by clauses B6.42 and C5.42f of the
contract, The only factor here might have been
Forest Service cencern to log the timber the way

the contraut gpecified; * # ®, TLocal forest officials
have dericd that there was coercion.

"In a saxies of discussions on March 8-11, 1975,

Mr. Peters was given e¢stimates of the amount of
compensatory adjustment in stumpage rates which
would be involved if has were to requeat and be given
thz modification., On March 11, 1975, he requested
the wodification. .

* L] ® * ®

"Purchaser was not compelled to change the contract;
he could have carried it out without changes.

* * 7 * t ]

"Porest Service personnal report that Mr. Paters

did not protest, either in writing or verbally, at
the time he azigned the contract modification. * & #
Nothing prevented him from carryin; out the contract
withcut the modificatic. * & &,

The claimant has referenced an allegc i conctrary statement by the
Rﬂgion 6 Director of Timber Management in a letter dated June 26, 1975,
wvheérain an opinion that the contract did not have to be formally
modified to allow for Mr. Peters' suggested alternative logging
nethods is expressed. The letter goes on to say:

"It {s evident that Mr. Peters was under much
pressure to expedite removal of beetle-infested
timbar from his sale, and felt compelled to sign
the modification to help meet that objective."

Howaver, as discussed above, tha contracting officer ascted lawfully in
requiring the contract modification. The "pressure” to expedits removal
of the timber appears to be "lawful pressure” of the required contract
June 30, 1975, termination date. Uzging the meating of contractual
obligations doea not amount to unlawful "coerciom." Purthermore, tiia
sama Forest Service official, in a letter dated December 11, 1975, after
the matter was more thoroughly reviewed, exprissly stated hiu belief
that Mr. Peters was not coerced into signing the modification.

~10 -

~




"l-".‘r” ' * . —

T2y gocord bafore us prasents uo further evidence concerning
vamtis T . Petary stated, st the time of executing the modification,
that bt pos gigning tader protest or that he was thrsatensd wvith
aspn-Sos ualess ha pigned. The modification agreement itself
artiifly indicsites No evidence of protest by Mr., Peters. The first
dadl {ea tips im the xecord that Mr, Peters did mnt 1ike *~he modification
syremvey be exacuted was i{n his letter dated May 21, 1975--almost a
sorath Aleer the wodiffcation'’s execution. Moreover, we note that
Y. IMtus cartainly could have elected to pecform the work in units
5, 6am{ 10 by helfcopter logging rather than sign the modification
ar coveyr allowing him ¢o use his requested alternate loggiig methods.

THe wule, with respect to claims agiinat the United States, is that
the cla{nsot besrs the burden of proof to astatblish his claim. See
3l Com®p, Gen. 340 (1952). Accordingly, based on the record before
ta, vheery conflicting statements of tha claimant and the contracting
aency corstitute the only evidenca, we do not find sufficiently clear
evidmacy €0 mupport Hr. Petera'’ contention that he did not willingly
sireq €y ghe modiffcacion, such that payment of cthe claim could be
npportd. See Afghan Carpet Cleaners, B-175895, April 30, 1974, ,
-1 WD) 220; kemcor, Inc., B~179243, July 22, 1975, 75-2 CFD 57.

Nor can wve find that the Govarnment ezployed improper 2conomic
duress to compel the execution of the modification. The elements
of ermudc duressy have been found to be as follows: (1) a party
compel s ariother to assent to a transactioun. against his will; (2)
sich ampest 43 dnduced by wrongfully threatening action the party
s wo legal right to take; ard (3) the threatened actionm, .if taken,
wil]l cmiyye irreparable damage to the other party. Restatement,
. Cmtnects, § 493; 13 Williston, Contracts, §§ 1617-1618 (3rd ed.
1370): HEartswille 01l Mill v. United States, 271 U.S. 43 (1926); "
Paccon 3 Irsc., ASBCA No. 7B90, 1963 BCA-3659 (1963); Corbetta Construc-
tiom (o, Inc,, ASBCA Ne. 6290, 1964 BCA 4386 (1964). As indicated
shove, v do pot find in the record evidence that Mr. Perers acted
sgadins® hfis will or that the Forest Service obtained Mr, Peters' assent
by wrosyfuslly threatening action it had no legal right to take. See
Beatty v, United States, 14{; Ct. Cl. 203, 206 (1958). Contrast Cemp
Sil ey Corporation v. United States, 77 Ct. Cl. 659 (1933), where the
Goversant: had no legal right to require additional compensation for
extenddy the period of perférmance caused by Government delays and
4t wns ¢ear that the contractor cormcurrently protested the modifica-

tiom,
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Mr. Peters' counsel also contends that the modification 1is
of no effect because there is no considerxration to support it, Counsel

also ntates.

e & * the awitch was advantageous to. the Foreat Service
in that completion of lngging within the contract term,
while the beetles remained dormant was assured. The

risk of lost time due to bad winter weather not permitting
helicopter flying was thereby aeliminated."

In this connextion, it is further stated in counsel's letter dated
October 18, 1976:

"It ig important to recognize that the per-
formance of the Skyo Line Contract took place
batween ¥ebruary and June of 1975. A period of
time for notoriously bad weather in the Cascade
Mountain Range of Western Washington, where the
sale wap situated, * * # . Many days were loat due
to bad weather and Mr. Peters was permitted
additional time for performance of the Skyo Line
Sale whenever helicopters could not fly due to
weather or mechanical breakdowns., Revising the
Skyo Line logging plan to permit the removal of
50 acres of timber by cable aystem guaranteed
that that timber would be removed within the
term of the contract, notwithstanding weather
and other probhlems, since cable yarding systems
are not affected by fog or overcast.,"

While timely performance was certainly in tho Government's
interest, we observe that Mr, Peters bore civ: risk of meeting the
contract termination date. No extensions of the contract were con-
templated and a $250,000 parformance bond was required to ensure
timely performance. It is therefore clear that Mr. Peters received
congideration in that he was relieved of a wore risky and costly
method of logging on three cutting units. Also, he was allowed to
use equipment he apparently was more familiar with and had mors com-

trol over.

- 12 ~
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. Mr. Plf.tl' coumgel argues that thn -odification agreement is
unconlcionablc and unenforceable as & matter of)lav under the Uniform

Coomazcial Code (UCC). (In R, H. Pi:ies Corporation, 54 Comp. Gen. 527,
528 (1974), 74-2 CPD 385 we indicated that our Office will look to

UCC principles as & mource of Federal common law. Also sece Everett
PL and Door Corporation v. United States, 419 P 24 425 (cr. Cl.
6 Hu argues? .

' . "UCC 1-203 imposes, on partie: to contracta the
- obligation of good faith in the performance and
mforcement of the contract. PFurtlier, wvhere an
agresment is found to ba uncouscionable, it is
wenforcesble. UCC 2-302,

. "The circulatancca extant at the tine of the
c:ncution of - the -odifieation ngralnnnt were tuch
that the Forest SQrvice had the’ pow.r of aconomis
lifa'or. death over Paters. Consent to & change in
'lo;sin; aystems would: ingure timely parformance

of the contract.by Pctcra. Denial of the requested
changé would hinder or precluda tlnely performance
and uuuld jecpardize Mr. Feters' performance bond.
‘'he Forast Service as a matter of good faith was obliged
to cooperate with Mr. Peters. The requested ‘change
satisfied the Forest Service: aieads, and was con-
templated by the original contract. The Forest
Service demand that Peters agres to an {nerease in
the purchass price of timber as a coadition for
consenting to the change of logging system was
unconscionable when done contrary.tc exiating
Yorest Sarvice policy and when exacted by duress,
This conduct renders the modification agveement
unenforceable &2 a matter of law.”

- 13 -
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"If the court as a matter of law finds the
contract or any clause of the contract to have
been unconscionable at the time it was made the ;
court may refuse to.enforce the coniract, or it ' |
may enforce the remainder of the contract without :
the unconscionable clause or it may so limit the
application of any unconscionable clause as to

. avoid any unconccionable result.”

y

|

|

| a
UCC § 2-302 provides in pertinent part: . { -

!

The basic principle underlying UCC § 2-302 is "the prevention of
oppression and unfair surprise and not of disturbance of allocation i
of risk ®# & %" See Official Coument to UCC § 2-302,

In deterninins wvhether & proviniun or modification of a contract :
is unconscionable under UCC: §-2-302, thke factofs the courts have
generallyfexnnined are the relative .qunaity of bargaining Jpover,
the one-gidedneas of the "bargain,” and whether the ' tnferior" party .
was unfairly surprised by the terms of the agreement. §ee Williams rg
v. Walker-Thomas Furniture Co., 350 ¥.2d 445 (C.A.D.C. 1965); Jones
v. Star Cradit Corp., 298 NYS 2d 264 (Svp. Ct. 1969); Equitable Lumber |

l

Corp. v. I,P.A. Land Development Corp., ‘381 NYS 2d 439 (C.A. 1976).

Mr. Paters characterizes himself as a "small independent contract |
logger, and I have not purchased any Government Timber Sales." However, :
Mr. Peters is portrayed In a June 20, 1975, letter of the Forest
Supervisor as follows:

"It is true that the Purchaser had not previously
purchased any National Forest timber; at least none that
iz on the records of the Foreaat. However, the Purchasex
does have a conaiderable history of logging different
types of timber salec on the Foreat. The Purchasex's
axperience in logging National Forest timber impliea that he
has first~hand ixperience and knowledge of the variety of
requirements that were incorporated into the sale arcas
he has operated on.,"
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A This characterization has not been quoati&ned or refuted by Mr. Peters.
' Further, the record clearly indicatea that Mr. Peters used his ingenuity
to cbtain sasements sc alternate logging systems could be utilized.

Also, in the June 20, 1975, letter of the Yorerct Supervisor, it
is stated:

"The ninttict kapt the purchaner 1nfor-nd verbally
all the way thtough the process of redetersining rates
for the mod- ‘ficatién, ® ®'# In fact, the Purchaser was
parsonally hnnded by District’ personnel a penciled rough-
draft copy of thn\tc—lpprainnl in early March, well enough
in advance to ascertain the costs and requirements involved,
end on which to base his decisfon. His decision to requeat
the change was proamptly forthcoming." (Emphasis supplied.)

Mr. r.tara lllo dona not refute or contrudict these comments.

While Ht. Potorl contends that the Foreat Service had no right
to demand = contract modification to increase the purchase price of
the timber, wa ara satisfied that the Forest Service acted within
the bounds of its lawful authority and did not impose « "one-gided"
bargain, and that Mr. Peterc iras kept sufficiently apprised of the
actions and intrutions of the Forest Service to conclude that there
wvas no unfair surprise. Consequently, we do not believe Mr. Peters
has made his case for unconscionability.

In any case, in the absence of coercion, duress or unconscion-
ability, even assuming that this modification was not permitted under
the terms of tha contract (which we found above was not the case),
we believe Mr. Peters' signing of the modification agreement and
continuing performance of the contract in accordance with the agree~
ment, without indication of protsst and with apparent knowledge of
the modification's scope, conatituted an "election” or waiver of hie

"right" to now assert that the modification was beyond the scope of
the contracting offlcer's authority, and thus constizuted a breach of
contract. See Merrill-Stavens Dry Dock & Regnit Company v. United
8t¢to.. 119 Ct. C1. 310, 323 (1951); Ling-Temco-Vought, Inc. v,
United States, 475 F.2d 630 (Ct., Cl. 1973); Airco Inc. v. United
States, 504 ¥.2d 1133 (Ct. Cl, 1974); Citiss Service Helex, Inc. Inc. v.

. Mﬁ States, 543 ¥.2d 1306 (Ct. Cl. 1976). Contrast Peter Kiewit

any v. Summit C-nstruction Company, 422 F.2d 242, 258-259
thh Cir. 1969).
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Mr, Patera han also raised cartain questionn regarding the
amount of additional consideration he’ wan obligated to pay under
the uodificatiun.. Although no direct \juestions regarding the
additional acreage rate have been raxavd. Mr. Peters has made con- !
siderable objnction to the increased -tuupage rate, MNr. Peters' :
basic contention is that no sdditional stumpage rate should have §

. - been charged. because ‘thiz was a "deficit" sale. ‘That is, the sale C
' was apprailsnd by the Forest Service, prior to advertising for bids, '
at minus $6.40 per MBF as follows:

calli ng value of timber ' $245.39 per NBF
e Loyeing and manufacturing cost 210.81 -
Con‘varsion return - $ 34.58 ; i
"Noraal" profit and risk 40,98 | i

Appraiged value - "§ 6.40 per MBF .

However, Forest Service regulations required that this particular : E
timber could ot be sold for less then $5.39 per MBF. The sals was |
ndvehtised on this basis. Consequently, Mr. Peters charactarizes
‘ the lale as a "deficit" sale of minus $11.79 per MEF--the amount N
5 the minimum sale rate exceeded the appraised value of the timber. {

Taking into account the increased and saved logging costs over ,
the entire sale area as a result of the changed logging methods, a
net figure of $11.18 per MBF stumpage rate renpressnting saved logging ;
costs to Mr. Peters was computed by the Forest Service. This was the !
figure by which the stumpage rate under the contract was increased,
{.e., from Mr. Peters' bid price of §$38.00 to §49.18 per MBF. ;

Mr. Peters essentially contends that since tha "appraised" value
of the sale was $11.79 below the advertised base rate and the alleged
savings from the modification were $11.18, no additional stumpage
rate should have been required, inasauch as Mr. Peters was essentially
being charged the $11.18 twice under the Forast Sexvice's calculations.
That is, the reappraised value of the timber should have basn calculated
as $4.78 per MBF by adding the $11.18 per MBF to the minus $6.40 per
MBF appraised value-—which is below the $5.39 per MBF minimum sala rate.

From our review, we dissgree wilh Mr. Peten 's' calculations. He
was not charged $11.18 twice; rather, an adjustment to the price he _
bid under competition was wade to reflect the net savings he achieved et
by virtue of his requasted alteraate logging methods. Nr. Peters
contracted to pay a $38.00 stumpage rate—not the timdber's "appraieed”™
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~ mont because 0f a contgact modification.
. agreed. to the higher stumpage rate in signing the modification agrvement.

* 3185199 .

value. Consequently, the coutract ptice-unot the. appraised value-ia

the critical figure to be recalculated in making an equitable adjust-
In any case, Mr. Peters.

. "The lodification vas made. xetroactive effectivu to the bcginning
of ‘the ‘Contract period. The record indicates that comsiderable loggiing

S em’ the ‘6ther units had been done by April 24, 1975--the date ‘the modifica-

tton became affaective, The modification of the rate structure is in

'violation of 36 C.F.R. § 221,16(a) (1976), because it pertains to the

contract's executed purtions as well as the uncvecuted portions. This
:agulation providen in pertinent part.

.htllb.t sale contrnct- may be modified only when
the modification will apply to unexecuted portions
of the contract and will not be {njurious to the
Unitcd Statep, * * *

Uudar thi- regulation, such retroactive -odifications to the rates fur
tha ulteady completed portions of the timber sale contract are 1nproper
Sea 49 COIp Gem. 530, 531 (1970).

36 C.P.R. § 221.16(a) . (1976) was promulgated by the Secretary of
Agricilture pursusnt to 16 U.S.C. § 476 (1976), and has the force and
effect: of law. See Paul v. United States, 371 U, S. 245 (1963);
Hi~Ridze!Lumber - ny v.:United States, supra. However, notwith-
ntlnding ‘the violation of this regulation, we do not believe Mr. Peters
can astert it to excuse himself from the contract modification he agreed
to, -1nco. by signing the modification, which was: not 1njurioun to the
Pedaral' Covermment, with no coarcion, duregs or- unconscionability shown,
and by continuing contract performance in accordance with the modifica-
tion, this resulation became effectively inoperative insofar 88 Mr. Peters
was concerned. See United States v. New York and Porto Rico Steamship
Company, 239 U.S. 88, 92 (1915); Adelhardt Constructior Company-v.
United Srltu. 123 Ct. Cl. 456 (1952); Hartford Accident & Indemnity
gggQQ%Z.v. United States, 130 Ct., Cl. 490 (1955); United States v.
Russell Rlectric COHEanx, 250 F. Supp. 2, 22 (S.D.N.TV. 1965); B-156271,
Aprll 20, 1965; 49 Comp. Gen. 761 (1970); B-162922, October 30, 1972, °

In view of the foregoing, Mr. Peters' claim is denied,

Daputy Cpri?;&tz!rﬁ' *

of the United States
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